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e ."'.""r"-.:'-". e | PP LN Ly ek made hbaiecad
I A; filf"'Fl* Pl iminte i vmbeiivsiaieicrchamittied st iiiedsin et faedphoasets o guant e frbsie ioe wleda e pu o baniow
fm—‘d' g nrllor na comr_\]m arbitration. indicate the various measures which you would suggest
iscussion at the preliminary meeting with a view of saving time and reducing costs in the

arbitral process. (15 marks)

QUESTION 3

Write explanatory notes on the following g
(a) Conciliation (5 marks).
(b) Interest-based problem solving (5 marks).

(5 marks).

(c) t‘}djudicnlipn

QUESTION 4

The County Governments of N
River Gura, a trans-county natura

yeri and Muranga are in conflict over the use of the waters of the
| resource. The former has an interest in the hydro-electric

power potential of the river to supply power (o county’s tea factory so as to reduce their
production costs. The latter is concerned that the damming of the river upstream by the Nyeri
County Government (0 produce hydro-electric power will result in water shortage downstream
with adverse effects on the livelihoods of its residents. The Council of Governors has advised the
two county governments (0 amicably settle the conflict on the use of the river for their mutual

benefit.

dispute. Giving reasons for

an attempt to resolve the
(15 marks).

he County Government of Nyeri in the

You are a lawyer acting for t r .
gotiation strategics you would employ

your answer, , discuss the ne
conflict.

i’

QUESTION 5

y in the courls and

2010), vests judicial authorit ¢ courts af
" i exercising '|udlcm1

50 of the Constitution of Kenya (

Article 1 : . whe

' . : i0ins o courls and tribunals when

ribus als that it establishes, and cn]m_nh _lhthLl‘L(;l“TI'l “il\.c dispule resolution. Discuss how the

o] S\ Y21 ¢ Amon i the principle ol altern : ) ] mec ustice ¢

DD AS ¢ among other things, the PrCITC i | it of all persons (0 A6 'Im:uf "
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Kamau Patel is o businessman who runs a multi-billion shilling real estate development company
n Eldoret He is also an ardent golfer and a member of Eldoret Club. He has established \\*id'c
hetworks on the goll course and at the club which have resulted in major business contracts for
his real estate  business, Additionally, his company is prominently displayed in many
advertisements for events at the Club. The proceeds from these adverts are usually transferred 1o
a subsidiary of his holding company. His holding company at the same time lunds several
golling events at the Club. His accounting records are however disorganised and not all of his
dealings have been properly documented. Over the last two years, the tax authorities have been
carrying out an audit of his business income. Mr. Patel blames the Tax authorities for extreme
sluggiishness in the process and the Tax Authorities in turn insist that he does not provide
suflicient information on time and has failed in his obligation to provide them with the necessary
information. A further escalation of the dispute between Mr. Patel and the tax authorities is
anticipated and a decision to be made on the basis of information sought is not forthcoming. 1t is
clear however that the final report of the audit will result in a huge additional assessment of the
taxes being demanded from M. Patel.

Mr. Patel has engaged an advocate with instructions that the advocate convinces the tax

authorities to conclude the audit and through a settlement agreement reach an amicable solution

with them. Initially, the negotiations were harmonious with the tax authorities being cooperative

during the discussions, but after some internal consultations, they have reverted to their initial

assessment of taxes due, which Mr. Patel disputes. The consequence of this turn of events is that

Mr. Patel's advocate has also reverted to their initial position that the monies from the golfing

activities are business costs and therefore not taxable income. Communication between Mr. Patel

and the Tax Authoritics has been by among other things, email. By error, one of the employees

of the Tax Authorities sent an email intended for a colleague, touching on the matters in dispute,
to Mr. Patel’s advocate. Upon realisation of the error, the tax authorities take the position that the
carlier negotiations between them and Mr. Patel can be resumed with a view to reaching a
substantive solution. After a follow-up meeting, Mr. Patel’s advocate records the basic
assumptions for a settlement agreement in writing with a request for mediation if the parties fail
to reach an agreement. The advocate has received a reply from the tax authorities stating that the
negotiations are being suspended and that the final audit report will be concluded as soon as
possible. The advocate has disagreed with this course of action and considers the suspension of
negotiations as being in bad faith and therefore a justification for a complaint under the relevant
tax laws.

The advocate has now reported the case for mediation with the tax authorities regional mediation
coordinator, The Tax Authorities have addressed the mediation request and referred the matter to
you for mediation. Explain in detail how you would conduct the mediation exercise.

(25 marks). _

al ‘)n-—-
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sediation 15 the best :ll)pru;ich to use to help them solve therr ssues siwe it wifl |

i ] . - i y ‘
serhaps improve the existing relationship [hey opt to hwe a nediator 1o help

and “—

esolve their issucs, but cant decide on which type of mediation to hre tor them With a

to helping them decide:

Explain what evaluative and faciliatative mediation is and whether they cin be used

this dispute.

(2) Explain how transformative mediation  differs from facilitative and cvahiative
i ) matksl
mediation —
(b) Explain the shortcomings with in this approach (rransformative mediation)  ($ marks)
QUESTIOI\' FOUR
Write analytical notes on the following:
(a) The Scott Avery Clause. -
(b) ne hole ol the Umhmimn.m's office in Kenya I
dm u k)

(c) The j-thical Jssues in Mediation.

OUI".S'I'IUN FIVE

_"u{TlN cmnluy'. PEDRO as his personal assitant. A Clause i the employment o atract

DPPC

provndcs as félfuwu
rR . o theat  anv dispute between | '“I‘l“)(‘c and \ I'I]"Il\\l'l arise at any e
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QUESTION 1

Kamau Patel is a businessman who runs a multi-billion shilling real estate development company
in Eldoret. He is also an ardent golfer and a member of Eldoret Club. He has established wide
networks on the golf course and at the club which have resulted in major business contracts for
his real estate business. Additionally, his company is prominently displayed in many
advertisements for events at the Club. The proceeds from these adverts are usually transferred to
a subsidiary of his holding company. His holding company at the same time funds several
golfing events at the Club. His accounting records are however disorganised and not all of his
dealings have been properly documented. Over the last two years, the tax authorities have been
carrying out an audit of his business income. Mr. Patel blames the Tax authorities for extreme
sluggishness in the process and the Tax Authorities in turn insist that he does not provide
sufficient information on time and has failed in his obligation to provide them with the necessan
information. A further escalation of the dispute between Mr. Patel and the tax authorities 1s
anticipated and a decision to be made on the basis of information sought is not forthcoming. It is
clear however that the final report of the audit will result in a huge additional assessment of the

taxes being demanded from Mr. Patel.

Mr. Patel has engaged an advocate with instructions that the advocate convinces the tax
authorities to conclude the audit and through a settlement agreement reach an amicable solution
with them. Initially, the negotiations were harmonious with the tax authoritics being cooperative
during the discussions, but after some internal consultations, they have reverted to their initial
assessment of taxes due, which Mr. Patel disputes. The consequence of this turn of events is that
Mr. Patel's advocate has also reverted to their initial position that the monies from the golfing
activities arc business costs and therefore not taxable income. Communication between Mr. Patel
and the Tax Authoritics has been by among other things, email, By error, one of the employees
of the Tax Authorities sent an email intended for a coll sague, touching on the matters in dispute,
to Mr. Patel’s advocate. Upon realisation of the error, the tax authorities take the position that the
earlier negotiations between them and Mr. Patel can be resumed with @ view 1o reaching a
substantive solution. Afler a follow-up meeting, Mr. Patel's advocate records the m?l}l.
assumptions for a settlernent agreement in writing with a request for mediation it the parties l;u‘
to reach an agreement. The advocate has received o reply from the tax authorities stating flmt t ::
negotiations are being suspended and that the fing] audit report will be concluded as soon &

- IRTE 4 | ' . . . . 4 . o R v g ],\‘I"\.[‘Sit‘n ﬂl
2w gslyacate has disagreed with this course dion and considers the st
ACLA A t his course of action levant
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v'ms-oeing in bad faith and therefore a justification for a complaint under the
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FLLB 304
QUESTION 2

r...-.-’-rtq--a-'. 'l-‘rﬂ"*f“"‘" ‘.".' ..w'l.'-

An an arbitrator in o mmplc.\ urhm.ltmn I]Li]LulL th various measures which you wuuld suppest

for discussion at the preliminary meeting with a view of saving time and reducing costs in the
(15 marks).

arhitral process.
OUESTION 3

Write explanatory notes on the following
(n) Conciliation
(h) Interest-based problem solving
(¢) Adjudication

(5 marks).
(5 marks).
(5 marks).

QUESTION 4

The County Governments of Nyeri and Muranga are in conflict over the use of the waters of the
River Giura, o trans- -county natural resource. The former has an interest in the hydro-electric
power potentinl of the river fo supply power to county’s tea factory so as to reduce their
production costs. The latter is concerned that the damming of the river upstream by the Nyeri
County Government (o produce hydro-clectric power will result in water shortage downstream
with adverse effects on the livelihoods of its residents. The Council of Governors has advised the
two county povernments to amicably settle the conflict on the use of the river for their mutual

benelit,

You nre o lawyer acting for the County Government of Nyeri in the dispute. Giving reasons for
your nnswer, , discuss the negotiation strategies you would employ in an attempt to resolve the

conllict, (15 marks).

QUESTION §

Article 159 of the Constitution of Kenya (2010), vests judicial authority in the courts and
tribunalys that it establishes, and enjoins those courts and tribunals when exercising judicial
nuthority, to among other things, the principle ol alternative dispute resolution. Discuss how  the
courty have applied this principle (o give eflect to the right of all persons to access justice as
provided for by article 48 of the Constitution. (15 marks).

QUESTION 6

Discuss any live essentinl components of’ an award, indicating the role each plays in such
nwards,, (15 Marks).

PROIASF2026
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PEr montn 1or a 3 ned-roomed maisonette. In January 2017, EF relocated to Kampala Wilimut
rcr?cwmg_lhc lcn‘ancy agreement but AB continued in occupation as a tenant and dutifully
paid rent into EF’s account at Barclays Bank Eldoret.

In August 2018, by way of a short text message on phone EF purported to increase the rent to
Kshs. 90,000 per month. AB continued to pay the Kshs. 70,000 every month and is still in
occupation. EF has threatened to evict AB from the house and c]aim; rent arrears of Kshs.
Kshs. 100.000. He has also drawn up a new tenancy agreement for AB 1o execute at a
monthly rental of Kshs. 90,000. AB will have none of this saying the increment is

unreasonable. After some initial prodding EF has opened up to negotiation of a new tenancy
agreement.

Case 2 .(a‘\‘“iwf O T S

Mjuaji antﬁ\(x@revh had been married under the African Christian marriage and Divorce Act
in 2013. In 2018 their marriage was dissolved by the court on the basis of Mjuaji's cruclty
towards his wife. Mwerevu. They have 2 children aged 5 and 2 years respectively. Mwerevu
was at all material time a housewife taking care of the children while Mjuaji is a businessman
with vast interests in real estate and is worth about Kshs. 100 million. Mwerevu filed suit for
division of matrimonial property which Mjuaji contests. They are also embroiled in a tussle

over the custody of the children. The court has directed that they try settle the matter out of
court.

Case 3

XY Z a wealthy businessman in Eldoret died intestate leaving behind 2 widows and an estate
worth Kshs. 2 billion. This includes 3 large farms and 4 commercial buildings. The first
widow has 4 children and the second has 2. They have failed to agree on how to amicably
share the estate between the two houses.

Instructions
Each group shall break itself up into 3 groups to tackle each case. Those three groups will

further break into two groups representing either party.

Prepare presentations on how negotiations to resolve the various disputes will be carried out.
The presentations will be done by means of role plays. The strategies used by each group and
the negotiated settlements will be reduced into writing and submitted to me on 18 February

20109.

AW Munene
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e hi e ; 1 11 ; 1IN S
¢ had hoped that by working with JUSTIN. e would learn the ropes of his new protession
Instead, he now buys new spapers, picks the chilaren from school and a host ol other tasks
which he considers menial. He resigns ina huif znd is told he is not entitled to any benefits.

uit in court 1o claim any benefits which are due Lo

on whether he can file s
(5 marks)

(a) Advise him
him.

ent that JUSTIN files an

(10 marks)

derations the court will make in the ¢V

(b) Advise him on the consi

application for stay if he files suit.

QUESTION SIX

Explain the main principles underlying the Kenyan Arbitration Act.
[15 marks].
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aus Uispute, Mediation js ad whether (l
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Cin be ysed to solve

(a)

Explain how transformaiy
mediation

(®) 1

¢ mediatjon differs from

facilitative and  evaluative
i‘ -
IX , -
plain the Shortcommgs With in this (10 marks)

approach (transformative mediation). (5 marks

)
QUESTION FOUR

Write analytical notes on the following:

(a) The Scott Avery Clause.

(5 marks)
() “The Role of the Ombudsman’s office in Kenya. (5 marks)
(¢) The Ethical Issues in Mediation. (5 marks)

QUESTION FIVE

JUSTIN employs PEDRO as his personal assistant. A clause in the employment contract
provides as follows:

In the event that any dispute between Employee and Employer arise at any time

out of any aspect of the employment relationship, including, but not limited to. the
hiring, performance or termination of employment, Employee and Employer will
confer in good faith to resolve promptly such dispute. In the event that Emploves

and LEmployee are unable to resolve their dispute, and should either desire to
pursuc a claim against the other party, both Employer and Employee agree to
have the dispute resolved by final and bindiny Arbitration. | m
After 2 vears of working for JUSTIN, PEDRO is fed up. His main complaint is that JUSTIN

Y i o] | ] [' o] n< L= (8 5 ] LY l‘. Y ) (,I lll:“ L.“Ilk
- ) I )

9PPO A5 2020
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FLB 304: ALTERNATIVE DISPUTE RESOLUTION

NEGOTIATION PRACTICUM

(Issued 28 January 2019)

Case 1

:-\B hzas.becn atenant of EF in a residential property in Elgon View Estate for since 2015. The
U2 years were governed by a written lenancy agreement. The rent amount js Kshs. 70,000
per month for a 3 bed-roomed maisonette. In January 2017, EF relocated to Kampala without

rcrfcwmg_lhc l€nancy agreement but AB continued in occupation as a tenant and dutifully
paid rent into EF’s account a Barclays Bank Eldoret.

In August 2018, by way of a short text message on phone EF purported to increase the rent to
Kshs. 90,000 per month. AB continued 1o pay the Kshs. 70.000 every month and is still in
occupation. EF has threatened to evict AB from the house and claims rent arrears of Kshs.
Kshs. 100.000. He has also drawn Up a new tenancy agreement for AB 1o execute at a
monthly remal of Kshs. 90,000. AB will have none of this saying the increment is
unreasonable. Afier some initial prodding EF has opened up to negotiation of a new tenancy

reement. PV W .
ag < ,.-d-'v‘}\l., o~ \:::..& "f:__}.. Lt
, ot c"";\hc-"t&(' . LV
~ o b
l\JJ'L" v.lh \:‘;‘.:"*-}5
Case 2 (C Ve

Mjuaji am:(;\-hﬁ‘rcv; had been married under the African Christian marriage and Divorce Act
in 2013. In 2018 their marriage was dissolved by the court on the basis of Mijuaji's cruelty
towards his wife, Mwerevu. They have 2 children aged 5 and 2 years respectively. Mwerevu
was at all material time a housewife taking care of the children while Mjuaji is a businessman
with vasl interests in real estate and is worth about Kshs. 100 million. Mwerevu filed suit for
division of matrimonial property which Mjuaji contests. They are also embroiled in a tussle
over the custody of the children. The court has directed that they try settle the matter out of

court.

3 - - - .
XY; a wealthy businessman in Eldoret died intestate leaving behind 2 widows and an estate

Kshs illi is i d 4 commercial buildings. The first
' . 2 billion. This includes 3 large farms an : '
' ;odr:)hw has 4 children and the second has 2. They have failed to agree on how to amicably

s the estate between the two houses.
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MOI UNIVERSITY

OFFICE OF THE DEPUTY VIGE CHANCELLOR
(ACADEMICS, RESEARCH & EXTENSION)

UNIVERSITY EXAMINATIONS

2019/2020 ACADEMIC YEAR
THIRD YEAR FIRST SEMESTER EXAMINATION

FOR THE DEGREE OF

BACHELOR OF LAWS

COURSE CODE: FLB 304

COURSE TITLE: ALTERNATIVE DISPUTE RESOLUTION

R, 2019 TIME: 9.00 A.M. - 12.00 NOON

:7‘#._.—-—-_-—5.

DATE: 18™ DECEMBE

G- —————
INSTRUCTION TO CANDIDATES

1) and Any THREE (3) Others

« Answer Question ONE (
with ralevant docided cases and statutory provisions

. [llustrato your Answers

THIS PAPER CONSISTS OF (3) PRINTED PAGES PLEASE TURN OVER
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o Laven the finality of arbitration awards, you have advise
: P eoane u]':-

H i " = i
arbration They have aecepted sour adviee and have mundated you't

vath the contract. Draft the arbitrrion apgrecment.
15 Marks

i ey e also keen to understand the mediation option. Particularly, they would

wish to understand the mediation process. Prepare a wiolte up lor them on the

mediation process,
10 Marks

QUESTION 2

“Wihere J.m-rnh-:n. of an vrganization have chosen, by virtue of their very membership. to
.'L'ﬂ”"' their disputes through arbitration, | see absolutely no reason why ;I1e COurs ‘-'hl.)-Llld
mterfere in thar process. It is not in the public interest.. The cours sfluuld‘ encourage ' f:

possible sertlement of disputes outside of the courl progess...This court v'ﬁ - 31“35.
encourage the use of alternate dispute resolution where itis upprnprimc‘tu doso ?' o RS

Visram ) in ALFRED WEKESA SAMBE & 1 Others v MOHAMMED HATIL Y& [2

Others [2007] ¢KLR
the possibility for
. H ; 3 rlrt-
How may this happen and what are (he conditions for such

in f;pmf of this statement, the Arbitration Act 1995 provides Io
arbitration intervention. o

intervention?
I5 Marks
QUESTION 3

Compare ; ; iati
Pare and contrast mediation and negoliantion

s methods of alternmive dispute resolution

15 Muarks

Page 2 or3
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UNIVERSITY EXAMINATIONS

2020/2021 ACADEMIC YEAR
THIRD YEAR FIRST SEMESTER EXAMINATION

FOR THE DEGREE OF

BACHELOR OF LAWS

COURSE CODE: FLB 304

COURSE TITLE: ALTERNATIVE DISPUTE RESOLUTION

DATE: 23RD AUGUST, 2021 TIME: 9.00 A.M. - 12.00 NOON.,

._ — ——— —— — ﬁ
INSTRUCTION TO CANDIDATES

* ANSWER QUESTION ONE (1) AND ANY THREE (3) OTHERS.,

* ILLUSTRATE YOUR ANSWER WITH RELEVANT DECIDED CASES AND
STATUTORY PROVISIONS.

THIS PAPER CONSISTS OF (3) PRINTED PAGES PLEASE TURN OVER
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e ais by he o swonld <l Allerim hye Fafpmite Resolution Mechnmsm over Litipation
What e could e wlviance in st al s Pt

15 Marks,

OUESTION &

Franhitional chisprinte vesolution mechanisims play an impuitint rolg g oresalving confhcts in
8 . | N L ETR g

ey Exphn the traditiomal dispmtes esolution process e e Sreagnarape and farmuly an

Souecommnmmnty - How docthey difhee feons the godic il prove s |

15 Marks
OUESTION 6

“The comt has come up with nmerous imeasures o promate Article 159 of the Constitution

of Kenya 2000, Revision of Qrder 46 of the Civil Procedure Rules is one of those measares,”
Anony o

Discuss the quote illusteing the extent o which altermative dispute resolution measures
have been implemented under the Constitution of Kenya 2010,

] 15 Marks
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(15 marks).

Question 5
Pyaluate the role of alternative dispute resolution mech
in Kenyh,
court annexed mediation in dispute resolution in Keny:
(15 marks).

Question b
tionale and value ol

Discuss the i
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